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ISHEE, J., FOR THE COURT:

1. Frederick Danidl Dendy apped's his conviction for murder and sentence of life in the custody of

the Mississppi Department of Corrections. Finding no error, we affirm

STATEMENT OF FACTS

12. In December 2001, Windle Dendy (Windle) was found dead by her husband, Frederick Daniel

Dendy (Dendy), in the home whichthey shared in Monroe County Mississippi. When the police arrived,



they found broken glassonthe floor at the rear door of the house and Windle lying on her ssomachon her
bed with two gunshot wounds to her back.
13.  Afteraninvedigation, Dendy wasindicted for her murder in October 2002. A jury trid washed
in September 2003 and Dendy was subsequently convicted. Dendy then filed a motion for a judgment
notwithstanding the verdict or, in the aternative, anew trid. The motion was denied.
14. Aggrieved by his conviction, Dendy apped stothis Court arguing the fallowing: (1) whether the trid
court erred in failing to conduct aninvestigationinto whether juror misconduct resulted inan unfar trid; (2)
whether the trid court erred in denying Dendy’ s motion for amidtrial based on the mention of polygraph
test results; (3) whether thetrid court erred in its evidentiary rulings, (4) whether the trid court erred in
revoking Dendy’s bond due to perjury; and (5) whether the trid court erred in denying Dendy’ s motion
for adirected verdict or, in the dternative, ajudgment notwithstanding the verdict.

ISSUESAND ANALYSIS

Whether thetrial court erred in failing to conduct an investigation into whether
juror misconduct resulted in an unfair trial.

5. During voir dire, thetria court asked that any member of the venire make it known to the court if
any of them knew Windle through “whatever persond relationship that might have been, church, school”
and if they “[knew] something about the knowledge of the facts of this case through Windle or through
[Windle' g family members.” As aresult of the trid court’s inquiry, severa potentia jurors presented
informationto the court and eachwasindividualy questioned. A jury was subsequently impanded and the
trial was conducted.

T6. Following the verdict, Dendy asserted that one of the jurors had known Windle and had attended

her funerd. In support of his argument, Dendy submitted an unswornaffidavit from aformer spouse who



claimed that she had seen the juror at boththe Windl€ svigtationat the funerd home and then later a the
funerd. Dendy maintains that he should be granted a new trid because the juror withheld this information
which evidences tha he did not recaeive afar and impartid trid. See Collins v. Sate, 691 So. 2d 918
(Miss. 1997).
17. Inresponse, the State maintains that the juror did not withhold any information from the triad court
because she did not have any persond knowledge of Windle, nor did she have any knowledge of the facts
of the case gained fromeither Windle or Windle sfamily. In support of their assertion, the State provided
asworn afidavit from the juror which stated the following:
| ...did go by the funeral home and 9gn the book for [Windl€]. It is common practice
at the bank where | work to go by the funera home and sign in when a customer or their
relative dies. Fred Dendy was a former customer of [the bank] and | did not know him
persondly. | was not afriend or relative of [Windle] or any immediatefamily member of
[Windle] and | had never met [Windl€]. | did not attend the funerd of [Windl€].
Inandyzing thisissue, we are reminded that it isajudicid questionasto whether ajury isfar and impartid,
and thetrid court’ s judgment will not be disturbed unlessit appearsthat it isclearly wrong. Dossv. State,
882 So. 2d 176, 183 (110) (Miss. 2004). In addressing issues of this nature, the Mississippi Supreme
Court has held:
[W]here, as here, a prospective juror in a crimind case fails to respond to a relevant,
direct, and unambiguous question presented by defense counsel on voir dire, although
having knowledge of the information sought to be elicited, the trid court should, upon
motion for anew trid, determine whether the question propounded to the juror was (1)
relevant to the voir dire examination; (2) whether it was unambiguous, and (3) whether the
juror had substantia knowledge of the informationsought to be eicited. If thetrid court’s
determination of these inquiries is in the afirmative, the court should then determine if
prejudice to the defendant in sdlecting the juror reasonably could be inferred from the

juror’sfalure to respond.

Doss, 882 So. 2d at 181 (15) (quoting Odom v. State, 355 So. 2d 1381, 1383 (Miss. 1978)).



T18. Based on the record and the juror’ s sworn affidavit contained therein, we conclude the following
in relaion to the so-cadled Odom test: (1) thetrid court’s question as to whether any juror had persona
knowledge of Windle or facts of the case gained from ether Windle or Windl€' s family was certainly
relevant; (2) the question was unambiguous, and (3) the juror at issue had no subgtantia knowledge of
information which the trid court was seeking to dicit.

T9. After athorough review of the record, this Court finds that, though the juror did go to Windle's
vidtation at the funerd home and sign the guest book, she did so in an employment capacity and not as a
result of having persondly known Windle or her family. This Court further finds that there is no credible
basis in the record to support aclaim that the juror gained any knowledge of the facts of the case elther
from Windle or from Windle sfamily. Asareault, this Court is unable to conclude that Dendy received
an unfar trid based on thisissue. This Court specificdly finds that the trid court was not clearly wrong,
and therefore, Dendy’ s argument is without merit.

. Whether the trial court erredin denying Dendy’s motion for a mistrial
based on the mention of polygraph test results.

910. During the State' s case-in-chief, whenasked about other possible suspects, a police investigator
stated in part of her response that another suspect had taken and passed a polygraph test. Dendy
immediately objected to the polygraph testimony and made a motion for a mistrid.  After a recess to
consider the parties’ respective arguments, the tria court subsequently denied the motion. Consequently,
Dendy argues that the tria court abused its discretion since it is well established that neither the fact of
taking a polygraph nor the results are admissble at trid. See Fagan v. State, 894 So. 2d 576 (Miss.

2004); Carr v. Sate, 655 So. 2d 824 (Miss. 1995).



111. Beforeproceeding withour andyss, we are mindful of the standard of review. “*Whether to grant
amotionfor amidirid iswithin the sound discretion of the trid court. The standard of review for denial of
amotion for amigrid isabuse of discretion.”” Caston v. State, 823 So. 2d 473, 492 (154) (Miss. 2002)
(quoting Pulphus v. State, 782 So. 2d 1220, 1222 (110) (Miss. 2001)).
112.  After a thorough andysis of the relevant case law, we conclude that Dendy’ s position does not
reflect the complete state of the law. The Mississppi Supreme Court has held that dthough evidence
regarding awitness s offer to take a polygraph, refusal to take apolygraph, the fact that awitness took a
polygraph, or the results of a polygraph are inadmissible, aninadvertent admission of such evidence does
not automaticaly require areversa. Weatherspoonv. State, 732 So. 2d 158, 161-63 (1112-15) (Miss.
1999). Furthermore, this Court has repeatedly held that:
A midrid is not the inevitable result every time the jury is permitted to hear inadmissble
evidence. Thetrid court isin the best position to assess the prejudicial impact of the
improper evidence and decide whether amidrid isnecessary or whether the prejudice can
be cured by admonishing the jury to disregard it.
Reed v. State, 764 So. 2d 511, 514 (112) (Miss. Ct. App. 2000).
113.  Unlike the polygraph reference in Fagan, the record in this case reved s that a Sngle polygraph
reference was made by a prosecution witness. See Fagan, 894 So. 2d at 578-80 (16-9). Furthermore,
in overruling the motion for amidrid, thetrid court determined thet the single reference to the polygraph
resultswas an inadvertent, unexpected comment whichwas unsolicited by the State. Findly, thetria court
admonished the jury to disregard the reference to the offending testimony. “*It is presumed that the jury

followsthejudge sindruction.”” Moody v. State, 841 So. 2d 1067, 1076 (1118) (Miss. 2003) (quoting

Davisv. State, 660 So. 2d 1228, 1253 (Miss. 1995)).



114.  After a thorough review of the record and the relevant case law, we conclude that neither the
record nor Dendy’ s assertion provides a sufficient basis for supporting afinding that the trid court abused
its discretion in denying the motion for a migrid. Therefore, this Court specificdly finds that Dendy’s
argument is without merit.
[I1.  Whether thetrial court erred in itsevidentiary rulings.

115. Dendy argues that his convictionand sentence should be reversed because the trial court erred in
its evidentiary rulings. Each of Dendy’s arguments will be discussed in turn. We begin our discussion of
this issue with the standard of review. The standard of review for a chalenge to the admissbility of
evidence is abuse of discretion, and the reviewing court may only reverse for abuse of discretion. Brown
v. State, 864 So.2d 1009, 1011 (1 8) (Miss. Ct. App.2004) (cting Gray v. State, 846 So.2d 260, 262
(13) (Miss. Ct. App.2002)).

1. Victim's blood stained clothing.

116. Dendy mantansthat the admissionby the State of photographs of the clothesWindle was wearing
when she was shot was sufficiently effective for presenting the Stat€'s theory of the case, and that the
introductionof the dothingitsdf wasprgudicid. Dendy offersHumphrey v. State, 759 So. 2d 368 (Miss.
2000) (holding regarding admissihility of expert witness testimony superceded by statute as discussed in
Mississippi Transp. Comnt' n v. McLemore, 863 So. 2d 31 (Miss. 2003)) in support of his argument.
That case, however, dealt withthe admisshility of gruesome crime photographs and is unpersuasive asto
the issue Dendy has presented for our review. Nevertheless, Dendy maintains that the clothing was
unnecessaxrily prejudicid because the witness testimony and the photographs provided sufficient evidence

as to the crime scene, and the position and state of the victim’s body.



17. The State points out that the trid court determined that the clothing was admissblein part dueto
the fact that it was the subject of testimony regarding forensc testing whichhad been performed onit. The
State maintains that the tria court ruling was appropriate in that bloody clothes which confirm witness
tesimony are admissible even againgt any dleged prgudicid effect. See Overstreet v. Sate, 369 So. 2d
275 (Miss. 1979).

118. We are mindful that blood stained clothes may be admissble if they have probative vaue. Kniep
v. Sate, 525 So. 2d 385, 389 (Miss. 1988). Rule 401 of the Missssppi Rulesof Evidence providesthat
evidence isrdevant if it has*any tendency to makethe existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the evidence.”
Furthermore, the Comment to M.R.E. 401 states that “[i]f the evidence has any probative value a dl, the
rule favorsits admission.”

119. Ever aware of the posshility of prgudice, we point out thet in this case, Dendy argued that he
tested pogtive for gunshot resdue on his hand due to touching the victim's clothes; however, there was
testimony that Dendy did not have any blood onhishandsat the crime scene. The record reflects that the
cothing had blood stains on it, and the issue of how and why Dendy had gunshot resdue on his handswas
criticd to the jury’s determination of whether he was the person who killed Windle. Furthermore, the
dothing corroborated the tesimony of the investigators and the photographs of the scene. Physcadly seeing
the clothing, and the quantity and locationof the blood stains, was certainly probative of the ultimate issue
inthe case. Bearing in mind the parties respective theories of the case, and the fact that crime scene
photographs were introduced into evidence, Dendy has failed to providethis Court with a sufficient bass
for concluding that the trid court abused itsdiscretionindlowing the dothing to be admitted into evidence.

Therefore, we find thisissue to be without merit.



2. Statements made by the victim.

920. Dendy assertsthat the trial court erred inadmitting into evidence hearsay statementsthat witnesses
said Windle made to them prior to her murder. Dendy argues that the statements were inadmissible
because he did not have an opportunity to cross-examine the declarant. When the issue wasraised in the
trid court, the State argued that they were rdevant to rebut Dendy’ s assertion that the only thing he and
Windle ever fought about was who loved the other the most. The State further argued that the statements
were admissble as hearsay exceptions pursuant to M.R.E. 803(3) which provides that “[a] statement of
the declarant’ s then exiding state of mind, emation, sensation, or physica condition. . . is not excluded by
the hearsay rule”

721. Before proceeding, we note that “the admissibility of testimonia evidence is left to the sound
discretion of the trid court within the boundaries of the Missssippi Rules of Evidence, and it will not be
found inerror unlessit is has abused itsdiscretion.” Harrisv. State, 861 So. 2d 1003, 1018 (141) (Miss.
2003). Furthermore, the Mississppi Supreme Court has held that ardevant satement made by amurder
victim prior to his death may be admissible asan exceptionto the hearsay rule under the declarant’ s then-
exiging mentd condition, or state of mind exception under M.R.E. 803(3). Brown v. State, 890 So. 2d

901, 914-15 (142-46) (Miss. 2004); Harris, 861 So. 2d at 1019 (f42).

722. Additiondly, we note that the trial court made detailed findings on the record that the Statements
were more probative on the point for which they were offered by the proponent than any other evidence
which the proponent could procure through reasonable efforts, the statements had a high degree of

trustworthiness, and the defense was givenreasonable notice as to the State' s intent to offer them at trid.



923.  Basad on these record findings and the rdevant case law, this Court isunable to conclude that the

trid court abused its discretion. Therefore, we specificdly find thisissue to be without merit.

IV.  Whether thetrial court erred in revoking Dendy’s bond dueto perjury.

124. Priortotrid, the trid court conducted a hearing to determine the substance of Dendy’ s affidavit
of poverty which he had submitted requesting court-gppointed counse to represent him in his upcoming
murder trid. At that hearing, the trid court questioned Dendy regarding information he had submitted
regarding hisfinancial assets and status. When asked about his assets under oath, Dendy did not tell the
court about his substantia firearms collection, the money he had received from Windl€ sfind pay check,
the money he had received as the beneficiary of Windl€'s bank account, nor the money he had recelved
fromthe sdle of their household goods. Based on his evasive and deceptive answers and the bank records
in its possession, the trid court determined that Dendy had committed perjury. Dendy was later indicted
for the felony of perjury and the trid court revoked hisbail pursuant to the Missssppi Condtitution Article

3, §29(2) (Rev. 1998).

125.  Dendy maintains that his convictionand sentence should be reversed because the trial court asked
him for information that directly related to his murder trid. Specificaly, Dendy was asked if he met with
anattorney to discussadivorce prior to hiswife' sdesth. Dendy aso arguesthat therevocation of hisbond
severdly limited his ability to assst in the preparation of his own defense at his murder trid. Dendy offers

Clay v. State, 757 So. 2d 236 (Miss. 2000) in support of his argument.

926. After reviewing the case, we find that Clay is ingtructive as to the standard of review. “Both the
determinationof indigent status and the setting of bail areleft to the sound discretionof thetrid judge. Such

judgment shdl not be overturned unlessthereisashowing of manifest error or abuse of discretion.” Clay,



757 So. 2d at 239 (112) (citing Lee v. Lawson, 375 So. 2d 1019, 1021 (Miss. 1979)). However,
beyond that point, the case provides nothing more to aid in the resolution of this issue based on the facts
of thisapped. Thetrid court’ srulingin Clay wasreversed by the Mississippi Supreme Court because the
trid court’s ruling had been impermissibly based on the opinion of Clay’s atorney that Clay was not
indigent. Clay, 757 So. 2d at 239 (114). The attorney provided neither an affidavit nor any evidence to
support hisdam. 1d. Furthermore, theMississppi Supreme Court concluded that thetria court evidenced
a bias toward Clay in revoking his indigent status based on the trid court’s comments regarding Clay’s

perceived delaying tactics. Clay, 757 So. 2d at 240 (118).

927. Therecord inthis appeal reflectsthat none of thesefactorswere present during Dendy’ sindigency
hearing. Therecord reflectsevidentiary support for thetria court’ sruling, and thereisnothing in therecord
to indicate that the tria court did not act impartidly. Therefore, this Court specificaly finds thet the trid

court acted within its discretion in revoking Dendy’s bail due to his indictment for the fdony charge of

perjury.

V. Whether the trial court erredin denying Dendy’s motion for a directed
verdict or, in the alternative, a judgment notwithstanding the verdict.

928.  Dendy arguesthat there was inaufficent evidence presented by the State to support the conviction.
He adso argues that the conviction was not supported by the weight of the evidence. Both assertions

implicate different sandards of review, and each will be discussed in turn.

1. Sufficiency of the evidence.

129. A moetion for a directed verdict or a judgment notwithstanding the verdict challenges the legal

sufficiency of the evidence. Thestandard of review isasfollows: theevidenceisexaminedin thelight most

10



favorable to the State; dl credible evidence found consstent with the defendant's guilt must be accepted
astrue; and, the prosecution is alowed the benefit of all sound and reasonable inferences which may be
drawn from the evidence. Jones v. State, 669 So. 2d 1383, 1388 (Miss. 1995). This Court may only
reverse a jury's conviction based on insufficient evidence where the evidence viewed in the light most
favorable to the prosecution is such that afar and reasonable jury could not find the defendant guilty. 1d.
To employ a"less stringent rule would denigrate the condtitutional power and responsbility of the jury in

our crimind judtice sysem.” Malone v. State, 486 So. 2d 360, 366 (Miss. 1986).

2. Weight of the evidence.

130. The standard of review regarding the denial of amotion for anew triad based on the verdict being
agang the overwhdming weight of the evidenceisasfollows “[w]hen reviewing adenid of amotion for
anew tria, based on an objection to the weight of the evidence, we will only disturb a verdict whenitis
so contrary to the overwheming weght of the evidence that to alow it to stand would sanction an
unconscionable injudtice” Bushv. State, 895 So. 2d 836, 844 (118) (Miss. 2005). “The evidence should
be viewed in the light most favorable to the verdict.” 1d. The reviewing court Sts as alimited “thirteenth
juror” and weighs the evidence which was presented to the jury. Id. The reviewing court, however, must
be mindful that “the power to grant a new trid should be invoked only in exceptionad casesin which the
evidence preponderates heavily againg the verdict.” 1d. (ating Amiker v. Drugs For Less, Inc., 796 So.

2d 942, 947 (T18) (Miss. 2000)).

131. Dendywasindicted for murder pursuant to Mississppi Code Annotated § 97-3-19 (Rev. 2000).
Therefore, the State was required to prove beyond a reasonable doubt that Dendy killed Windle wilfully,

unlawfully, and felonioudy, with malice aforethought or deliberate designinMonroe County. Miss. Code

11



Ann. 8§ 97-3-19. Withthese standards of review in mind, this Court must consider whether the evidence
offered by the State had the requisite weight and sufficiency to prove beyond a reasonable doubt that

Dendy unlawfully killed Windle in Monroe County with ddiberate desgn or mdice aforethought.

132.  We begin our anadysis with the undisouted issues of jurisdiction and cause of death. The record
reflects undisputed tesimony that the murder occurred in Monroe County. Furthermore, the state
pathologist’ stesimony reflectsthat there was adeliberate design onthe part of Windle sattacker to effect
her death, based on the nature of the injuries she received. The state pathologist testified that Windledied
as aresult of two gunshot woundsto her back. The pathologist further testified that Windle had been shot
while lying on her scomach on her bed and that her body contained no evidence of defensive wounds or

asruggle.

133. The sole issue in dispute for the jury was the identity of the person who unlawfully, willfully, and
felonioudy killed Windle. The record reflects that the State presented expert testimony from the State's
pathologist as to the gpproximate time of Windle' s desth. Dendy testified that he had dinner with Windle
shortly before she waskilled, and hisincongstent testimony regarding when he left the house could support
the jury’ s conclusion that he was present at the time she was shot. Shortly after the murder, Dendy tested
positive for gunshot residue on the back of his right hand and the pam and back of hisleft hand. Dendy
again offered inconggent testimony asto why he had gunshot residue on his handsin an attempt to refute
the State’ sexpert witnesstestimony that the resdue onthe back of Dendy’ sright hand was consistent with
hishaving fired apistol. In addition, the State presented expert witnesstestimony that the brokenglasson
the floor at the crime scene had been staged to indicate that there had been an intruder a the house the
night Windlewas murdered. The expert witnesstestified that the physica evidence at the crime scene was

12



not condgstent with a burglary and that money and guns were left done even though in plan sight.
Furthermore, the State offered multiple witnesses who tegtified that Dendy and Windle had financia
problems which caused tensons between them and that Dendy had cdled aformer high schoal girlfriend
repeatedly before Windl€ sdeath. Findly, we emphasize that Dendy had every opportunity to present his
theory of the case to the jury, and that each of the State’ switnesseswas subjected to the crucible of cross-
examination.

134. After examiningthe evidenceinthe light most favorable to the State, and after accepting astrue dl
credible evidence found consistent withthe defendant's guilt, and after affording the prosecutionthe benefit
of the sound and reasonable inferences which may be drawn from the evidence, we find that a far and
reasonable jury could conclude, based onthe sufficiency of the evidence, that Dendy unlawfully murdered
Windle withddliberate design in Monroe County. We conclude that the State offered sufficient evidence

as to each element of the murder charge againgt Dendy.

135.  Furthermore, after viewing the evidenceinthe light most favorable to the verdict, and after weighing
the evidence asalimited “thirteenthjuror,” wefind that the evidence does not preponderate heavily against
the verdict, and that the verdict does not sanction an unconscionable injustice. We agree that therewere
difficult issues of credibility for the jury to make. However, matters regarding the weight and credibility to
be accorded the evidence are to be resolved by the jury. Drake v. State, 800 So. 2d 508, 516 (134)
(Miss. 2001). ThisCourt’sroleasalimited “thirteenth juror” isredtricted to congdering whether thejury’s
resolution of the conflicting testimony amounted to an unconscionable injudtice. Inthis case, after viewing
the evidence in the light most favorable to the verdict, we are unable to conclude that the jury’s decison

to find Dendy guilty of murder was beyond the weight of the evidence.
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186. THE JUDGMENT OF THE CIRCUIT COURT OF MONROE COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN THE
CUSTODYOFTHEMISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,,LEE AND MYERS, P.JJ., BRIDGES, IRVING, CHANDLER, GRIFFIS
AND BARNES, JJ., CONCUR.
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